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Chap.

128.

AKKEST OF "'KAUDUI.":ST llEliTOKS.

Sec. 1.

CHAPTER 128.

The Fraudulent Debtors Arrest Act.
1nterprotntion.

L III this Act,-

··County."

(II) "COUIll)'''

"County
court:·

(b) "County court" shall include district court;

'·Sheri".··

(c) '·Sheriff" shall include any officer to whom an order
for arrest is delivered for execution. R.S.O. 192i,
c. 115, s. 1.

shall illc!ude district;

OKDEK "·ON. ARREST.
\\'hen order
for arre/it of
debtof rna>'
be rnude.

2.~(1) Where a person by affidavit of himself or some
othcr person shows to the satisfaction of a judge of the
Supreme Court or of a county court that he has a cause of
action against a perSOIl liable to arrest to the amount of not
less than StOO, and also such facts and circumstances as sat·
isfy the judge that there is a good and probable cause for be·
licving that such person unless he be forthwith apprehcnded
is about to quit Ontario with intent to defraud his creditors
generally or the applicant in particular, the judge may order
that the person against whom the application is made shall be
arrested and shall gi\'e security for such sum as the judge
thinks fit.

~oou"~t': ~~urt

(2). A jud~e of a county court may 1l.1ake an order for
"rrest III the Supreme Court as well as III hIS 0\\'11 court.

Judge.

Order before
actlon.

(3) The order may be made as \\'cll before as alter an
action has Ix-en commenced..

When actlon
to be
brOught.

(4) Where the order is made bcfore action, unless an action
is commenced and notice thereof is given to the sheriff within
two davs after the date of thc order or within such further
time a; the judge may by the ordcr alto\\', thc order shall be
superseded and the person against whom it was made shall,
if undcr arrest, be cntitled to be dischar~ed out of custody.
R.S.O. 192i, c. 115, s. 2,

Sec. 9.

ARREST OF FR..... untTLEXT DEBTORS.
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3. An order for arrest shall be in force for two months Term

•.
f rom .c
Ule date .c
Ulereo f an d no Ianger; bUlan ~l.
Ute eXpiratIon

of

~Ildlt)·.

thereof a new order may be obtained in the manner provided
by wis Act. R.S.O. 192i, c. 115, $. 3.
4.-(1) Everv order of the Supreme Court and of a count" Etfeet or
court directing' payment of money or of costs, charges
~~~~~r
expenses, so far as it relates thereto, shall be deemed a judgment, and the person to receive payment a creditor, and the
person to make payment a debtor. within the meaning of this
Act.

or

(2) Where the judgment or order directs the payment of ~~::,~~ ~e
money into Court, or otherwise than to any person. l.he~Ia~ntlff.
person ha\"ing the carriage of the judgment or order, so far as c
relates to the paymen[, shall be deemed the person to receive
payment or we plaintiff, as the case may be, within the meaning of this Act. RS.a. 1927, c. 115, s.-I.
5. Where an order for arrest is made in an action for ali- ~~~~t~·r in
mony the amount for which security is to be gi\'en shall not alimon~·.
exceed what may be considered sufficient to cover the amount
of future alimony for two years, besides arrears and costs,
but may be for less, at the discretion of the judge. R.S.O.
1927, c. 115, s. 5.
6. Concurrent or duplicate orders may be issued from time cO,ncurrent
.
·l·k
.. I ord er, an doreror
to tIme
In 1 I'.' manner an dform as ...Ule ongma
arrest.
shall be in force for the same period as the original order and
no longer. RS.O. 192i, c. 115, s. 6.
7. Unless otherwise ordered the costs of and incidental to Costs.
an order for arrest shall be COSt3 in the cause. R.S.O. 192i,
c. 115, s. i.
8. .The order and as many copies thereof as there
are per- Order
.
copies and,
to e
sons Intended to be arrested thereon shall be dell\'ered to the delh'ered to
sheriff, and the plaintiff or his solicitor may direct the sheriff sheriff.
to arrest one or more of the persons there named, which
direction shall be obeyed by the sheriff. R.S.O. 192i. c. 115,
s.8.
ARREST OF DEFE:'\DA:'\T.

9. The sheriff shall, \\'ithin two months from the date of~~'I'c1~~~~irs
the order, but not afterwards, execute the same according to to be made·
the exigency thereof, and shall upon or immediately after the
execution of the same cause one copy thereof to be delivered
to the person whom he is directed to arrest. and shall exhibit
the original order to him. R.5.0. 192i, c. 115, s. 9.

1594

Chap. 128.

~r~~7:.,,,ellt

10. The sheriff shall, within hm days after the arrest,
indorse on the order the true dale of the arrest. R.S.O.
1927,c. 115,5. 10.

l'rlvllelled

11. No person shall be subject to arrest who, by reason of
any privilege, usage or otherwise. is by law exempt therefrom.
RS.O. 1927. c 115, s. 11.

Ilel'llOIlB.

,\ rre61 ror
nQn-pay·

'nent or

monoy,
<:01113.

etc..

aboJlahed.

No marded

womnn to be
nrrested

ARREST OF FRAUDULEST DEBTORS.

Sec. 10.

12. No person shall be liable to arrest for contempt for
non-payment of any sum of money or of any costs, charges
or expenses payable by a judgment or order of the Supreme
Court or of a judge thercQf. or of a county court or of a
judge thereof, and no person shall be liable to arrest for nonpayment of costs. R.S.O. 1927, c. 115, 5.12.
1:1. A married woman shall not be liable to arrest on
mesne or final process R.S.O. 1927, c. 115, s. 13.

SECURITY IN TilE ACTIQ:-I.
Security Ly

14. The security in the action to be given by the defendant

~~U:n~unt In pursuant to the order for arrest, may be by payment into

court of the amount mentioned in the order, or by a bond to
the plaintiff by the defendant and two sufficient sureties, or.
with the [eave of the judge or officer who allows the bond,
either one surety or more than two, or, with the plaintiff's
consent, by any other form of security. RS.O. 1927, c. 115,
s. 14.
Condition of
bond.

US. Where the security is given by bond the condition
shall be that the defendant will pay the amount by any
judgment in the action adjudged to be recovered or directed
to be paid, either as a debt or for damages or costs, or will
render himself to the cuslody of the sheriff of the county in
which the action has been commenced or that the sureties will
do so for him. RS.O. 1927, c. 115, s. 15.

Pe~on~

16. A person who has been indemnified for so doing by a
solicitor concerned for the defendant shall not be a surety
in such bond. R.S.O. 1927, c. 115, s. 16.

Inellll"lble
.. uretle~.

llij

Justification
when clllj'n
o"er $4.000.

17. Where the plaintiff's claim exceeds $4,000 it shall be
sufficient for each surety lo justify in $4,000 beyond tlle
amount of the claim. R.S.O. 1927, c. 115, s. 17.

,\llownnee
of bond.

18. The bond shall be filed in the office in which the action
was commenced, and may be allowed by the proper officer in

Sec. 21.
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such office or by the local judg-e or master upon service upon
the plaintiff or his solicitor of notice of the filing of the bond
.and of the names and addresses of the sureties and a copy of
an appointment from such officer, local judge, or master at
least forty-eight hours, unless otherwise directed by the officer,
judge or master, before the time named in the appointment.
R.S.O. 1927, c. 115, s. 18.

19.-(1) Where security is desired to be given by pay- Security br
.
pa}'ment
ment 0 f money Into
court th e same may be pal·d··th
In WI
out an into
cCturt.
order, and shall stand as security to the plaintiff that the
defendant will pay the amount by the judgment in the action
adjudged to be recovered or directed to be paid either as a
debt or for damages or costs, or will render himself to the
custody of the sheriff of the county in which the action has
been commenced.
(2) After the payment of money into court, a bond or Substltution
. .JO section
.
14 mention
. ed may be su b·
of other
ot h er secunty
stltUted aecurlt}·
therefor, and the money paid in shall be repaid upon the~;~rtf~r~
production of a certificate of the allowance of the bond or court.
other security signed by the officer allowing the same or by ~re::.a,;~~~~nt
the plaintiff's solicitor. R.S.O. 1927, c. 115, s. 19.
paid In.

20.-(1) The money paid in and the security, and all pro- Control or
ceedings thereon shall be subject to the order and control of court.
the court or a judge.
to the sheriff executing the order for defendant
DlachlHRe on
or
(2) The delivery
.
arrest of a certIficate of the accountant of the Supreme Court 1l:1"inR
fi
o f th e payment 0 f th e money ·IOto court, or 0 fa·certl
cale aecurlt}·.
of the allowance of the bond or other security signed by the
officer allowing the same, or by the plaintiff or his solicitor,
to the sheriff, shall entitle the defendant to be discharged
out of custody. R.S.O. 1927, c. 115, s. 20.

DEUVERY OF STATE)!E:\T OF CLAI)I IS ACTIOS.

21. Where a defendant is taken or detained in custody Tlf!le ror
·
.
dehvery ofof
un d er an ord er ror arrest .III d e fauI
t f
0 ·
glvmg
secunty,
t heatatement
plaintiff, if he has not already delivered his statement of claim.
claim, shall deliver the same within one month after the
arrest, or within the time prescribed by the rules of the
Supreme Court, whichever shall be the earlier date, otherwise
the defendant shall, unless further time is allowed by the
court or a judge, be entitled to be discharged out of custody.
R.S.O. 1927, c. 115, s. 21.
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Sec.

22

(1).

ORDER TO HRI:\'G I:" TilE RODY.
Order to

bring body

Into court.

l\tlloh,,'ent
for dlaobeyIlIg order.

WhereallerllT
goes out of

amM.

22.-(1) Where, on the c:..:piralion of an order to return
an order for arrest. the sheriff returns upi corpus thereon, an
order may thereupon issue requiring the sheriff, within six
days aftcr the service of the order, to bring- the defendant
into court, by bring-ing in the I>ody or by causing security in
the action 10 be gi\'cn ano, if the sheriff docs not obey the
order, an attachment may be granl<.'C1 for disobedience thereto.

(2) Where a sheriff, before going out of office, makes an
arrest, and takes security under the order for arrest and
makes a return of cepi corpus, the order shall and may,
within the time allowed by law, be directed to him notwith·
standing that he may be out of office before the order is
issued. Its.a. 1927, c. 115, s. 22.

23. An order shall not hc made for setting aside an attach. .against
."
" " "In
melll regu I arI y 0 b"
talnL'U
a sl"ff
lcn f or not b
nngmg
~~°b:n<1J~s the body, or for staying: proceedings regularly commenced on
~~l~:.l~~~ the assignment of a bail hond, unless the application for the
ordcr: if made on the part of the original defcndant, be
grounded on an affidavit of mcrits, or, jf made on the part of
thc sheriff. or a surety. or any officer of the sheriff, unles..<;
the application be grounded on an affidavit showing that the
application is really and truly made on the part of the sheriff, or surety. or officer of the sheriff, as the case may be,
at his own or their own expense. and for his or their indemnity
only. and without collusion with the original defendant.
R.S.O. 1927. c. 115. s. 23.

Order to liCt
asIde
ment Ilttlleh.
or stny

AI'I'L1CATJOX FOR DISCHARGE j.'RO)1 CUSTODY.

Applicatlon
24:.-(1) A person arrested upon an order for arrest may
fordJsehnr~e
.
I"
from
cu~tody apply to the court or a Judge for an order that Ie be dlsbydcrendl"~
r
od
d
I
"d
lint.
C large.... out 0 cust
y, an t Ie court or J1I ge. su b"Ject to
appeal, may make such order thereon as may seem just.
"owe", of
(2) A judge
of a county court making
county eourt
.
Judge.
whether III tile Supreme Court or in his

an order for arrest,
.
own court, shall, JIl
respect to such order ....nd the arrest made thereupon, possess
all the powers of a judge of the Supreme Court under this
section. and may in likc manner, on application to him, order
the defcndant to bc discharged out of custody, or make such
order therein as to him sccms just.

Dlschllrge
or Yllrlllnce

or order.

(3) Any such order made by a judge of the county court
may bc dischargcd or varied by the Court of Appeal. R.S.O.
1927, c. 115, s. 24.

Sec. 2i (2).
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25. \\'here the nf'fenn:lnt i!i ne!ic:rihecl in the order for )'Ilsnomer
' t here for, I
"
1s, or br wrong name, orin
or order
ddendant
arrest, or a ffid aVll
ur, 'Inltla
for
without a Christian name, he shall not for that cause be dis- arrest.
charged out of custody, or the security be deli\'ered up to be
cancelled. RS.O. 1927. c. 115, s. 25.
SURREXDER BY SURETIES.
26.-(1) The sureties may at any time surrender their Surrender or
, ' 1 to t he s I len'ff af t he county 10
'h
" 1 sureties.
debtor b)pnnclpa
\\. 'IC h th e pnnclpa
is resident or found, and the sheriff shall recei\"e the principal
into his custody, and giw the sureties a certificate under his
hand and seal of office of the surrender, for which certificate
he shall be entitled to the sum of $1.

t:

(2) A judge of the. court in \\'h~ch. the a<:tion . i~ pending, ~::;:l eeur _
upon proof of due notice to the plamtlff or hiS soliCitor of the ity and dlllh s hen'ff' s certi'ficatesureUes.
ehara:e or
'
surrend er, an d upon prod uctlon
af t e
thereof, shall order the security to be cancelled, and thereupon all sureties shall be discharged.

(3) \Vhere a person is surrendered by his sureties to the Trander or
sheriff of any county other than that in which he resides or ~~;:~t~ out
carries on business he shall be entitled to be transferred toorblseollllty.
the gaol of his own county on prepaying the expenses of his
removal, and the sheriff in whose county he was arrested
may transfer him accordingly; but. if the sheriff declines to
act without an order of the court or a judge, such order may
be made on the application of the person arrested, upon
notice to the opposite party. R.S.O. 1927. c. 115. s. 26.
WRITS OF CAPIAS AD S.4.T1SFACIEXDml.

27.-(1) \\There a defendant has been arrested and haSwben CG . . . . .
given security in the action pJ.lrsuant to the order for arrest, ~i~h~~ue
or is imprisoned or detained in custody in default of giving order.
seeurity, unless he has been discharged under the provisions
of seetion 52. any judgment which the plaintiff may obtain in
the action may be enforced by writ of capias ad satisfaciendum without an order therefor; but where the defendant is so
imprisoned or detained in custody the plaintiff shall issue such
writ within fourteen days after he has become entitled to
enter final judgment.
(2) \Vhere the defendant has not been arrested, or has Wben order
been discharged under the provisions of section 52, if the ~':e::Sa~~:.
plaintiff, by the affida";t of himseU or of some other person
shows to the satisfaction of a judge of the Supr~me Court or,
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27 (2).

where the aClion is in a county court, to a judge of such
court, that he has rccoycroo judgment against the defendant
for not less 111an S 100, exclusive of costs, and also such facts
and circumstances as satisfy the judge that there is good and
probable cause for believing either that the defendant, unless
he be forthwith apprehended, is about to quit Ontario with
intent to defraud his creditors generally or the plaintiff in
particular, or that the defendant has parted with his properly or made some secret or fraudulent conveyance thereof
in order to prevent its being taken in execution, the judge
may order that a writ of capias ad satisfac£wdum be issued.
Ca. u, when
returnaLlc.

(3) Every writ of capias ad safisja'ciwdum against a
debtor who has not been previously arrested or who has not
given security pursuant to an order for ar'rest shall be returnable immediately after the execution thereof, and shall continue in force for two months from the day of the issue theleof, and no longer, but on the expiration thereof another
writ may be obtained from a judge's order as provided by
subsection 2. R.S.O. 1927, c. U5, s. 27.

u. to lilt

28.-(1) A writ of capias ad satisfacielldum, issued for
the purpose of fixing the liabilitity of the sureties, shall be returnable all a day certain to be named therein not later than
fourteen days from the date of the teste of the writ, and shall
be delivered to the sheriff of the county in which the action
was commenced eight clear days before the return day so
named.

CG.

Ilnbilltyof

suretles.
\\'hen

returnable.

Duty or
"urelie~.

1'06Ip.one_

ment of
llction on
lW,>curlt)·.

Heturn to
writ.

Limitation
M lia1JlIIty
"ur..,tie...

(2) The sureties shall take notice of the deli\'ery of the
\\'rit, and it shall not be necessary for the plaillliff to give
them any further or other nolice thereof. R.S.O. 1927,
c. 115, s. 28.
20.-(1) An action shall not be brought upon the bond or
other security given in an action pursuant to an order for
arrest until afLer the return of a writ of capias ad satisfaciendum for lhe purpose of fixing the liability of the surelies.

(2) To such a writ the sheriff may return 11011 est 11wentus, without taking any steps to arrest the defendant, unless
he is already in, or is rendered illlO, his custody. R.S.O.
1927, c. t15, s. 29.
:10. In an aClion upon the bond the sureties shall only be
ror tle
1 amount reco\"crc d Ily t IlC PIamU
' 'ff'III lle
1 ac t'Ion
in which thc bond was gi\·cn. and the costs or suit, not exceed·
ing III thc whole lhe amount of the penalty in the bond.
RS.O. 192i, c. 115, s. 30.

, blC
of l Iii

Sec. 34 (1).
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31.-(1) Subject to section 26, where the plaintiff brings Suretlei!'
" on the bon d or other secUrity,
"h
"h
an action
t e sureties
S a II berl"htto
urr(!nder
at liberty to satisfy the bond or security by rendering their ~~r~~lpal.
principal to the custody of the sheriff of the county in which
the action was brought at any time within eight days next
after service of the writ of summons upon them, but not at
an>: later peri.od, a~~, upon n.oti~e thereof being given to the ~~~;;'~~er.
plallltiff or hiS sohcltor, the action shall be stayed and the
plaintiff shall be entitled to the costs of the action up to the
date of service of the notice.
. (2) Such costs may be taxed upon production of the notice Costs.
so served without an order, and if not paid within four days
from taxation the plaintiff may, without an order, sign judgment therefor. RS.O. 192i, c. 115, s. 31.
PRIVILEGE OF DEFE,,'DANT AS TO CQ!.C\IITAL TO GAOL.

32. ~he sheriff: at the request of the person arrested, and roe~~ ~ro~;
upon belllg prepaid a sum of money sufficient to cover the committal.
sheriff's reasonable fees and expenses incident to the delay,
shall grant to such person a delay of twenty-four hours after
the arrest before committing him to gaol, ann ~hall take him
for the said twenty-four hours to some safe and convenient
house in his county. RS.O. 1927. c. 115, s. 32.

33. A person arrested and imprisoned in any other county Rhlht or Per·
" wh"ICh h
des or carnes
"b
t h an t hat III
e"
resl
on "
USIllCSS, s ha II be ~on
to bearrested
trallS_
entitled to be transferred to the gaol of his own county, on ~tr':i~ t~·l::ol
prepaying the expenses of his removal, and the sheriff in county.
whose county he was arrested may transfer him accordingly;
but if the sheriff declines to act without an order of the
court or a judge, such order shall be made on the application of the person arrested, upon notice to the opposite party.
RS.O. 1927, c. 115, s. 33.
SECURITY

FRO~1

DEBTORS Il\" CUSTODY.

34.-(1) At any time before the expiration of ten days How derendfrom the date of the arrest the defendant shall be entitled to ~.:i~a~e~~ be
be released from custody upon paying into court, without
special order, the amount named in the order for arrest,
together with $40, to answer the costs which may have accrued favment
up to the time limited for giving security in the action pur- nto court.
suant to the order for arrest, or upon giving to the sheriff a
bail bond, with two sufficient sureties in a penal sum double
the amount named in the order for arrest, and upon payment Bnil bond.
of the sheriff's fees, including the cost of the bond.

1600
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AIUU';ST OF .'HAUUUL..; XT IHWTOkS.

Sec.

34 (2).

:\1011(;)' ~} p<,id into court shall remain in court 5uhtn urder uf tilt: cuurt ur a judg:c:, as security to the plain-

(2)
jl..'\.:l

tiff that the d(.(l'nd"nt will cause security in the action to be
givcn pursuant to the order for arrest. RS.O. 1927, c. liS,
s. 34.
:I;). The sh<:l'"irJ may lake from a dcblOr confined in the
~0101

of his county upon R1t.'Snc process ;} bond, with not less
than IWO nor morc than four sufficient sureties. to be jointly
and sc\'crally bound in a penal sum of double the amount lor
which the dehtor is so conrmcd. conditioned that the debtor
will obsen'c and obey all notices or orders of court touchinR
or concerning the debtor, or his appearing to be e:'(amine<!
t·jwl i'Oce, or his returning' and being remanded into close
custody. :\11<1 Ihal upon reasonable notice to them or any of
thcm requiring: them so to do they will produce the debtor
to the sheriff, and also the debtor will, within thirty days,
cause the bond. or the bond that may IJc substituted for the
s<.me according to the provisions hereinafter contained, [0 be
allowed by lhe judge of the county court of the county
wherein the debtor is confined. and the allowance to be
endorsed thereon by the judge. R.S.O. 1927, c. 115, s. 35.
Amdavits of

luft'lcl~nc)·.

:36. The IOhffifT ma}' also re<luire each surely, where there
arc only two, to make oath in writin~, to be annexed to the
bond, that he is a freeholder or householder on some part of
Ontario (stating where). and is worth the sum for which the
debtor is in custody (naming it) and S200 more, oyer and
aocwe what will p..y all his debts. or, where there are more
than two sureties. then he may require each surety to make
oath as aforesaid. that he is a freeholder or householder as
alorcs..id. and is worth one-half the sum for which the debtor
is in custody (naming it). and $200 morc. O\'er and abo,'c
what willi>"}' all his dehts. R.S.O. 1927, c. liS, s. 36.

When ~herlrf
mil)' "110....
the deMor
of

:n.

J.;pon receipt of the bond. accomp:tnied by an affidayit
a subscribing witness of the due execution thereof, and by
~~~l~~~~....·e the sureties' affidaYits of sufficiency, if required by the ~hcrifr,
the sheriff llIay permit and allow the debtor to go OUI of close
custody, and so lon~ as the debtor in all respects obsen'cs the
conditions of the bond, \he sheriff shall not be liable to the
pany at whose suit the debtor is confined in any action for
the escape of the dehtor from gaol. R.S.O. 1927, c. 115.
s. 3i.
Application
forllllo ..... nce
or t..ond.

as - ( I ) The debtor may apply for the allowance of the
I)()n(I upon four c Iear d ays .. notice
. .10 \\Tlllnj:t"
. .
0 Off
to t he pIamtl
or his solicitor. who at the time of the application may object
to the sufficiency of the surelics, and if the judge refuses to

'See. 41 (3).
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allow the bond, the debtor may cause another bond, made to
the sheriff in the same terms and under the same conditions,
to be executed without further application to the sheriff, and
may apply in like manner and upon like notice for the allowance thereor, and the bond, ir allowed and endorsed as afore·
said, shall be substituted for and have the like effect in all
respects as the bond first given to the sheriff would h;)\'e had
upon the allowance thereof and the like remedies may be had
thereon, and the first given bond shall thereupon become void.
(2) The sheriff shall, upon reasonable notice given by the Production
debtor, cause the bond to be produced before the j udge. ~r~~~udge,
R.S.O. 1927, c. 115, s. 38.
39. Upon the allowance being so indorsed the sheriff shall ~~~~~;~e
be dischar~ed fr~m all re~ponsibility respecting the debtor, ~~~onsibll
unless he IS agam committed to the close custody of the it)·.
sheriff in due form of law. R.S.O. 1927, c. 115, s. 39.
40. In lieu of giving the bond provided for by section 35 ~e~~lUli
the debtor or any person on his behalf may deposit with the on arrest
-" an d , \\'h ere th e undercl\'n
Sh en'ff th e amount ror w h'IC h h
e 'IS arrest\."U,
procellS,
person is held under an order for arrest, the further sum of
$40, and such deposit shall stand as security in place and for
the purposes of the bond provided for by sections 34 and 35,
and the money so deposited shall be subject to the order of a
judge of the court in which the order of arrest was made,
but such deposit shall be repayable to the person making it
upon the sheriff being furnished with a certificate of the
judge or officer who allows the same, that the bond provided
for by sections 34 and 35 has been perfecttd and allO\red.
R.S.O. 1927, c. liS, s. 40.
41.-(1) Where the sheriff has good reason to apprehend rh~t~~\~t~r if
that a surety after entering into the bond has become insuffi- ~retleii
dent to pay the amount sworn to in his affidavit of sufficienc)' In$e;:r;.6,ent.
the sheriff may again arrest the debtor, and detain him in
close custody, and such arrest shall discharge the sureties
from all liability on the bond.

(2) !he sureties of the debtor ~ay set up the ~rrest and fu~~c;r~~~
detentIOn as a defence to an action brought against them on llabllil~'
'
by th em, an d the e
d rence, 1'f sus- of BUret'eB.
upon th e ho nd entered IOtO
tained in proof, shall wholly discharge them.
(3) The debtor may again be allo\\'ed to go out of c1O£e :"ew
custody on giving to the sheriff a ne\\' tond with sureties as
aforesaid. R.S.O. 1927, c. 115, s. 41.

bond.

(I).
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... ~.-( 1) Where default is made ill compliance with the
conditions of n bail bond to the sheriff the sllcriff shall, upon
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the request and at OIC cost of the plaintiff. assign the bond
10 him, and he may bring an action thercon in his own name.
niach"rllll or
lIherlff'lI
II"Mlltl'.

(2) Upon executing the assignment the sheriff shall thenceforth be discharged from all liability Oll account of the debtor
or his safe custody.

Hellrreoll on
dcr"ult of
Kc<:urity in

(3) Where the bond is taken under the provisions of section 34, if the plaintiff docs not take an assignment of it
within five days after default, the sheriff may rearrest the
defendant in ,my county and bring him into his own county
and detain him in custody until he has given and obtained
the allowance of security in the action pursuant to the order
for arrest. RS.O. 1927, c. 115, s. 42.

IIctlon.

',lefendlln.t'8
r ght to gIve

seeur;I)'
preserved.

43. Notwithstanding the default the defendant may, at
.
berore JU
. d gment In
. an action
. I)roug h t upon tie
l b ·al'
any time
bo nd to th e sI·ff
ber
th
.
.
r
len or • ore e eXpIratiOn 0 any ord er to
bring in the body, give security in the original action pursuant
to the order for arrest. RS.O. 1927, c. 115, s. 43.

stnyor
aetlon on

-:1:4. The plaintiff shall not be at liberty to proceed upon
the bail bond to the sheriff pending an order to bring in the
body of the defendant. R.S.O. 1927, c. 115, s. 44.

Powor or
eourl to
relieve.

-:1:". Where an action is brought upon the bail bond to the
sheriff the court or a judge may upon application in such
action give such relief to the plaintiff and defendant in the
original action and to the sureties in the bail bond as may be
just and reasonable, and .the order made on any such application shall havc the effect of a defeasance to the bail oon(1.
R.S.O. 1927, c. 115, s. 45.

Surronder
b)· "ureUes.

4-6.-(1) TIle sureties of a debtor may surrender him into
the custody of .the sheriff at the gaol, and the sheriff or gaoler
shall there receive him into custody, and the sureties may
set up the surrender, or the offer to surrender and the refusal of the sheriff or gaoler to receive the debtor into custody at
gaol, as a defence to any action brought on the
bond for a breach of the condition happening after such
surrender or tender and refusal, and the defence, if sustained
in proof, shall discharge them.

ball bond.

the

~ .. w

bond.

(2) The debtor may again be allowed to go out of close
custody on giving to the sheriff a ncw bond with sureties as
aforesaid. R.S.O. 192i c. 115, s. 46.
I
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47.-( I) The party at whose suit a debtor has been con- Debtor on
.
.
bail liable
fi ned .
m execution
may. at anY time
Wh·j
l ethe d
e b
tor '1$ at to
be
large upon bail, apply to the ~ourt or a judge for an order examined,
for the e.'~amination vim voce on oath of the dehtor, touching the matters mentioned in section 51, and if the debtor
does not submit himself to be examined pursuant to the
order, or refuses to make full answer in respect to the matters
touching which he is examined, to the satisfaction of the
court or a judge, the court or judge may order the debtor
to be committed to close custody, and the sheriff, on due~~':'~?it;~'
notice of the order, shall forthwith take the debtor and com.
mit him to close custody until he obtains an order of the
court or a judge for again allowing him to go out of close
custody, on giving the necessary bond as aforesaid, or until he
is otherwise discharged in due course of law.

(2) An order for the discharge of the debtor may be made ~rdbr for
on his showing that he has submitted himself to be examined so arge.
and made full answer as aforesaid and has thereafter given
to the plaintiff or his solicitors five days' notice of his intention
to apply. R.S.O. 1927, c. lIS, s. 47.
4:8.-(1) \\'here a union of counties is dissolved or a ProowdlnliS
. separated I rom a union
. aI
· a person arreste d , ..under
balicounty IS
counties
l»~ pnx:_
or who has given security in the action before the separation ~~~~tr~rt
or dissolution and is liable to be imprisoned, shall be impri· g~~ni!~~~o of
saned in. the gaol of the county in which he was arrested.

(2) All proceedings in the action, and all proceedings after Furtber projudgment founded on the arrest or the security given, shall ~:~~~':; be
be carried on as if the arrest had taken place or the security carrIed on.
had been given in such county as a separate county, and all
the records and papers relating to the action shall be transmitted to the proper officer of the county in which the debtor
was arrested.
(3) Where a debtor or other person is admitted to bail in OM) for
. 0 I counties,
.
. .IS a IterWaf d s d·lSSO1ve d ,or debtor
a umon
an dth e umon
united where
one or more counties are separated therefrom, and such per- ~?:s~:t~d.
son is afterwards surrendered or ordered to be committed to
close custody, he shall be surrendered or committed to the
sheriff of the county in which he was arrested, and be imprisoned in the gaol thereof. R.S.O. 1927, c. 115, s. 48.
LIABILITY OF SHERIFF FOR ESCAPE.

49. If a debtor in execution escapes out of legal custody, Extent of
the sheriff, bailiff, or other person having the custody of the~i~b'i\7;~.
debtor. shall be liable only to an action for damages sustained
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by the person at whose suit the debtor was taken or imprisoned. and shall not he liable to any other action in consequence

of the escape.

R.S.O. 1927,

Co

115, s. 49.

IJlSCH,\ RGE OF IHmTOR
A debtor In
In

oUlltod~'

executlon

rna>" IlPply

to bo
dle<:hllrllod.

";xllmln"tlon

or debtor all

to his

property,

etc.
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FRO~1

CUSTOIlY.

50. A debtor in dose custody in execution or on mesne
process, and a debtor arrested under a writ of caPias ad
slLlisjllCiendllm, though he is not in close custody but has
given bail, may, after giving to the person at whose instance
he is in close custody or has been so arrested ten days' notice
in writing of his intention to do so, apply to the court or a
judge to be discharged. R.S.O. 1927, c. liS, s. 50.
~1. Where the notice is given by a debtor in close custody
in execution or by a debtor who has been arrested under a writ
of capias ail sa!isfadlmdum and has given bail, the person at
whose instance he is in close custod·y or has been so arrested
may apply to the court or a judge (or an order that the·
debtor be examined mila voce on oath for the purpose of discovering any property or effects which he is possessed of or
entil1ed to, or which arc in the possession or under the control of any other person for the use or benefit of the debtor,
or which the debtor havin~ been in possession of may have
fraudulently disposed of for the purpose of hindering, dela)'·
ing, defrauding or defeating his creditors, and touching the
debtor's estate and effects and the circumstances under which
he contracted the debt or incurred the liability which was the
subject of the action in which judgment has been recovered
against him, and as to the means and expectations he then
had, and as to the property and means he still has, and as to
the dispos..1 he may have made of any of his property. R.S.O.
1927, s. U5, s. 51.

52.-( 1) Upon an application under section 50, and upon

~lscg~~~~.for the debtor making oatIl Ihat he is not worth S20 exclusive
of his goods and chattels exempt from seizure under execution, and. in the case of a debtor in execution, that he has
submitted himself to be examined pursuant to any order
which may have been made for his examination, or that no
order for his examination has been served, and where such
examination has been had, if the matter thereof is deemed
satisfactory, and, in the case of a debtor confined in close custody on mesne process, that he docs not believe the demand of
the plaintiff to be just and for that reason and no other resists
payment of it and refuses to suffer jud~ment to be entered
against him for the SUIn sworn to, and if the cross examination, if all}·, of the debtor upon his affidavit is deemed satisfactory, the debtor shall be discharged from custody. but the

Sec. 56.
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discharg:e shall not be a release or satisfaction of the judg· DIsc~ar&e
' 0 r th
' 'ff or d epn\'e
'
i ' 'ff effects.
",,<I Ill>
ment or 0 f tee
h Iaim
e piamtl
th
e paint!
of any remedy against the debtor or his property.
(2) A debtor in dose stud\' upon mesne process rna\' becroue:ram.
' d upon h'IS a ffid" avlt aceor d'Ing to t he prac!Jce
' . debtor
lnatlon on
or
cross examme
. .
.
affldavlt
o f the court as to cross e:'{ammatlon upon an affidant on a
.
motion. R.S.O. 192i, c. 115, s. 52.

53. In the case of a debtor in execution it ma\' be made DlJ<charll:e
a condition of his discharge that he shall first, by ~ssignment ~~)di~ro~n"r
or conveyance to be appro\'ed of by the court or a judge, assign t~lg~~~~.t
and convey to an assignee for the benefit of his creditors any
right or interest he may ha\'e in and to any property real
or personal, credits or effects, other than goods and chattels
exempt from seizure under execution, and in the case of a
debtor in close custody on mesne process it may be made a
condition of his discharge that he shall first suffer the plaintiff to ha\'e judgment against him for the sum sworn to or
such part thereof as to the court or judge may seem just.
R.S.O. 192i. c. 115, s. 53.
54-. ln the case of a debtor in execution, if it appears that ~ecommltlal
the debt for which he is in close custody or has been arrested r~~d",-:t~~
was contracted by fraud. or breach of trust, or under false
pretences. or that he wilfully contracted the debt without
ha\'ing had at the time a reasonable expectation of being able
to payor discharge it and with intent to defraud , the court
or judge may order the debtor to be remanded into close custody for any period not exceeding tweh'e months and to be
then discharged, R.S.O. 192i, c, 115. s. 54.
55. \\rtlere the discharge has been unduly or fraudulentIY!?el!tor's
' d b y a fa Ise a II egatlon
'
to in
o b tame
0 r'
circumstances w h'IC h . 'f
I true, llablhty
be retaken
would ha\'e entitled the debtor to be discharged, he shall, execution.
upon the same being made to appear to the satisfaction of the
court or a judge. be liable to be again taken in execution or
remanded to his former custody hy order of the court or
judge. R.S.O. 192i, c. 115, s. 55.
56. The court or judge making an order for the exam- Production
, , 0 r a db
of debtor ror
illation
e tor un d er t h"IS ,'"1.ct may d'Irect t he shen'ff or examination.
gaoler ha\'ing the custody of,the debtor. to bring him before
the court or judge or before some person to be named in the
order for the purpose of being examined, and the sheriff or
gaoler shall take the debtor before the court or judge or the
person so named for examination in the same manner as if
the sheriff or gaoler were acting in obedience to a \nit of
habeas corpus ad testificandulII. R.S.O. 1927, c. 115. s. 56.
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•'S7. A written order under the hand of the judgment
till; sulicitor IJ)' whom a writ.. of WPillS ad satisfade1lduIII has been issued, shall justify the sheriff, gaoler or
officer in whose custody the debtor is under the writ, in discharging him, unless, where the order is given by the solid·
tor, the party for whom such solicitor professes to act has
given written nolice to the contrary to the sheriff, gaoler or
officer; but such discharge shall not be a satisfaction of the
debt, and notlling herein contained shall justify the solicitor
in giving an order for discharge without the consent of his
client. R.S.O, 1927, c. lIS, s. 57.
creditor or of

SAVIXG OF

\'i'~~~ltr m

RE~IEI)IES

UXDER OTHER WRITS OF EXECUTIO:-'.

58. Neither the taking of a debtor in execution under a
of capias ad satisjacimdutlt nor his imprisonment there-

rS:U9 othe/" Ywrit
wrIt...

under or under the provisions of this Act nor his discharge
from custody, by the voluntary action of his creditor or under
the powcrs conferred by this Act, shall operate as a satisfaction or cxtinguishment of the debt or deprive the creditor of
the right to take out execution or other process against the property of the debtor or to take any other proceeding against
him in the same manner as if the debtor had not been taken in
execution or discharged out of custody. R.S.O. 1927, c. 115.
s. 58.
Arl'L1CATIO~'

Applloallon
or Hev.
Stat
.• o. 100.

OF JUDlCATURE ACT

A~D

RULES.

59. The Judicature Act and rules of court shall apply
to this Act. R.S.O. 1927, c. 115, s. 59.

